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ORDER GRANTING MOTION TO DISMISS APPEAL

The State of Oklahoma, Appellant, filcd this appeal from an order of the

Di~(TicL Court of Grady County granting the defcndanL'~ plea of imm1-1nity and

motion t.o dismiss in Case No.CF-2006-411. The AppeJIee has filed a motion to

dismiss the appeal claiming the State has no lege]l authority by which il can be

maintained. Appellee also claims the appeal is frivolou~ and asks to be awarded

attorney fees. The State. has filed a response to the m.otion to dismiss.

In Case No. CF-2006-411, the defendant, Appellee, was eh~lI'gcd with and

bound over for trial on the offenses of Count 1 - Peace Officer Engc1ging in Illegal

Gmnbling, 8. felony; and Count 2· Wil1[u] Neglect of Duty, a misdemeanor. The

cnargf;s <'lrose from al1egedly illegal gaInbling activities <:It. the Elks Lodge in

Chick;-J..sha, Oklahoma. Multiple cases have been filed and rnultiplc defendants

have been charged with offenses relating to the illegal galnbling activities. For

purposes of this matter it is not in c1i~pute that, at the preliminary hearing of

another defendmlt charged in the illegal gambling cases, the Appellee Wa~ forced



to testifY about the very charges on which Appellee had been bound over for trial

in Case No. CF-2006-411. After his testimony at. that. preliminary hearing,

l\ppeJIee /'i1cd 8 plp.:8ding cnt.it.led "M()tion to Set Aside Informa.f.ion, Abate·

Prosecution~ Dislniss With Prejudice, And Brief in Support" Appellee argued

that. because he was compelled to testify at. lbat preliminary hearing, he was

immune frorTI further prosecution on the transactions, matters or things

concerning which he had testified, therefore Case No. CF-2006-411 had to be

dismissed. The District Court agreed with Appellee, and ordered Case No. CF­

2006-411 dismissed. The State has filed this matter attempting to appeal from

the Dist.rict Court's order.

The Notice of InLenl to Appeal filed by the Slate to initiatc' this i:J.ppeal

states t.hat the appeal is filed .pursuant to 22 O.S.Supp.2002, § 1053, 22

0.8.2001, § 1053.1, and Rules 1.2 (A)(3)(b) and 2.1(DL Rul~;s of the Oldahorrw.

C07,.1.rf of Criminal Appeals, Title 22, eh.18, App. (2007). The State's Petition in

Enor indjc~t€s the appeal is filed pUrS1.1ant to 22 0.S.Supp.2002, § 1053, and

I~ule 1.2(/\)(3)(b), Rules, Sl1pra.

In the motion to dismiss t.his appeal, Appellee correctly argucs that no

appellate right by the government exists, absent express legisl;::]tjve intent.

Sture v. Sayerwinnie, 200r( OK CR 11, 1f4, 157 P.3d 137, 138. The State can

only bring this appeal if it is authorized by 22 0.S.2001, ~ 1053.1, or by one of

the limited instances in 22 O.S.Supp.2002, § 1053. This St8tUtOr-yal!thority

cannot be' enlarged by construction. State u. Hammond, 775 P.2d 82G, 828

(OkLCr. 1989). The Legislature has not wri!.t.<';n See Lion 1053 with an f;xp,ess
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prOVlslOH.[or the State to appeal from an order of the trial court finding the

derendant has immunity from p:r.osecutionfor the charges pending against him.,

and dismissing those charges. The question is whether this appeal falls within

one of the statutorily autho-rized State appeals_

The Appellee first argues 22 0.S.2001, § 1053.11 is inapplicable to the

instant case, and is not. proper authority to sustain this appeal, because the

District Court did not render any statuLe unconstitutional. The State contends

Section 1053.1 may be appropricJte authority to sl.:tstain this appeal beccluse

the District Court's order elTec1.ivelyrendered 21 0.3.2001, § 961

uncon~;titutional. We find Section 1053.1 is not proper authority to support

this apperJL The Dist.rict Court read Section 27 of Article II of the Oklahoma

Conil.iLulion in context with 21 0.8.2001, 8 961 to find that the forced

tesbrnony had triggered immunity for Appellee. The District Court's Tuling

applied 3cction 27 of Article II of the Oklahoma Constitution in addition to or

instead of 21 0.8.2001, § 961, and did not render 21 0.3.2001, § 961

unconstitu bon al_

The Appdlcc next argu.es that none of the SlJ bsectioDs of 22

O.S.Supp.2002, § 10532 arc applicable to the instant case, and are not proper

1 22 0.3.2001, § 1053.1 provides: "[aJny final judgment entered by a district. court in a
crirninal.action rendering ,m ad. of the Stak Lcgis]81.Urc 1.0 be un.constitutional shall be
aut01TluticaIJy appealed to the Court of Criminal Appeals, unless said act has becn previOU131y
dcdarecl unc,onstitutiona1 by said Court of Criminal Appeals. Such ,,-ppeals shall be by the
district attorn~y upon a re13ervedquestion of law.

2 :'!2 O.S.Supp.2002, § 1053 provides that: ii[a]ppcals to the! COljrt of Climinal Appeals may be
takerl by the Slate or a Inunicipality in the following cases and no other:
1. Upon judgment for the defendant onql1ashing or setting aside an indictment or information;
2. Upon an order of the court arresting I:hp. judgrnc-:nt;
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8uthority to sustain this appe81. In its response, the State does not claim that.

subsections 2, 4, or S are applicable, but argues that subsections 1 and 3 are

appropriate statutory grounds for this appeaL

The State conle.nds 22 O.S.Supp.2002, § 1053(1) is proper bec8use the

District Court order granting Appellee immunity and dismissing Case No. CF-

2006-411 was based upon Appellee's "Motion to Quash, Set Aside IT1 ror111atioh.

. .." The State also contends 22 0.S.2001, § 493 lists grounds upon which an

Information T11Llstbe· set aside, hL1tdoes not lilnit other reasons for setting

aside an Information. However, even though Appellee's motion asked to ql.l;:)sh

or set aside the Information in this case, thc District Court's ruling was not

that the Information should be set aside, but that the case could not be further

prosecuted because of immunity. Moreover, thif; Court has consistently

interpreted Section 1053(1) in light of 22 0.8.2001, § 49~, i.nsofar as St.:cLlon
,)

49.3 is the only statutory authority for the ql.18shing or setting aside an

Infonnation. State v. Campbell, 1998 OK CR 38, ~7, 965 P.2d 991, 992. If a

tri81,court's granting of a plea of former jeopardy does not fall within Section

1053( 1), then likewise, the District Court's granting of Appcllce'f; claim. of

immunity cannot fall within the statutory language allowing the State to appeal

judgment for the defendant on quashing or setting aside and infonnation. Id.

3. Upon a ql.\et;;tioll n:'!>eTVectby the state or a municipality;
4. Upon judgment for the defendant on a motion to qU:~shfor i.l1sufficient evidence il1 a felony
matler; and
5. Upon a pretrial order,' decision, or judgment !>uppressing or exc1ucti.ng evidence where. -
appellate review of the issue would be in the best intercsls or ju!>tice. Priority shall he given to
sLlch all appeal, and the order staying the proceedings sh(].l1 be entered pending the outcome of
tbe flppcal.
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The State contends it 118Sproperly reserved a question of law purE>uant to

22 O.S.Supp.2002, 8 1053(3)·. The State e18ims it has complied with the ,Rules

of this Court concerning the filing of pleadings to initiate this appeal. The State

also claims it has complied with the requirements of Campbell, supra, in order

to bring this appeal on a reserved question of law. Campbell, 1998 OK CR 38

at 11118.-10, 965 P.2d 991,992-93. Appellee notes that nowherein the Stf!(,C'S

plei'Jdings to initiate this appeal does it specifically set foith a question of law

reserved for this Court to answer. In Campbell, the pleadings filed tu initiate

th,c State's .appeal were not challenged. The Notice of Intent to Appeal on a

reserved qqestion of law must be filed with the reserved question specifically

stated. City of Elle City P. Taylor, 2007 OK CR 15, 118, f11..2, 1'57 P.:3d 11;52,

1154,. Even though Appellant's pleadingE> to initiate this appeaJ comply v'lith

this Court's l~ules, they do not specifiul1Iy staLe the question of ];.lw reserved

and do not meet the f'equircmcntE> for bringing an appccll under Section

1053(3). Id.

The State has not established tha.t. the legislature expret:'sly intended to

authorize a government appcEI1 of this type. Sayerwinnie, 2007 OK CR 11 at

~4, 157 P.3cl at 138. Therefore the Appellee's motion to disrniss this 8ppl'~(:jJ

lliUst bc, and is h~reby, GRANTED.

We do not find that the filing of this appei'Jl was frivolous or in bad faith,

and do not find that Appellee haE>cited v<-:tlidauthority for 8w;;)..-rding attorney

fees in criminal caseE>. See PitL'j u. State, 2003 OK CR 21, '1[12, 7B P.3d SS 1,

554-55. Therefore, lhe Appellee's request for 8.ppcllaLe attorney fees should be,



FJ.nd is hereby, DENIED.

IT IS SO ORDERED.
~\~

WITNESS OUR HANDS AND THE SEAL OF THIS COURT this \ lo day

,2007.

ChJA.~·~
CHARLES S. CHAPEL, Judge

AITEST: ,

'\,,/~~?/~<i:,
Clerk
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